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MOTION TO STRIKE

The Association of American Railroads ("AAR"), by its
counsel, hereby moves to strike the "Reply Comments" ("Reply") of
Leo One USA Corporation ("Leo One") submitted July 26, 1995, in
the above-referenced proceeding. Leo One’s "Reply" is
procedurally flawed and substantively irrelevant and, therefore,
should be rejected by the Commission.

The Leo One July 26 submission is an effort to attack
Supplemental Reply Comments that AAR filed on July 14, 1995, in
response to Supplemental Comments filed by Leo One on July 6,
1995, seeking use of the 456-459 MHz band for NVNG-MSS. AAR’s
Supplemental Reply Comments questioned Leo One’s unexplained
departure from the May 18, 1995, Joint Supplemental Reply ("Joint
Filing") it filed with other NVNG-MSS proponents, pointed out
geveral of the flaws which continue to plague sharing studies
submitted by the NVNG-MSS proponents, and explained that the

railroads depend on channels at 457 MHz for coordination of lead
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locomotives and mid-train locomotives (known as "slave'
locomotives) -- channels that are absolutely critical to safe and

reliable railroad operations.

I. Background

Leo One’s July 26 "Reply" is in reality a reply to a reply.
The Commission’s Rules prohibit such pleadings absent specific
authorization, which is lacking is the present instance. 47
C.F.R. § 1.415. Leo One has already made full use of its ample
opportunity to participate in this proceeding. On March 6, 1995,
it filed Comments. On April 14, 1995, it filed Reply Comments in
which it stated that it would be conducting a study to "identify
specific bands capable of supporting NVNG-MSS systems in a shared
environment” and referred to joint studies being conducted with
other NVNG-MSS proponents.Y On May 18, 1995, it submitted a
Joint Filing with other NVNG-MSS proponents in which it did
recommend specific bands for sharing, but not the 456-459 MHz
band. By contrast, the technical analysis by LINCOM corporation
("LINCOM") contained in Leo One’s Supplemental Comments filed on
July 6, 1995, did not identify any specific bands for sharing.
In the pleading which accompanied the July 6 study, Leo One’s
counsel proposed the allocation of the 456-459 MHz band for MSS
uplinks -- but there was no identification of that band (or any
bands) in the July 6 LINCOM technical analysis. Indeed, neither

the July 6 nor the May 18 study provided any support for use of

v Leo One Reply Comments filed on April 14, 1995 at 6.
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the 456-459 MHz band. 1In fact, the May 18 study failed even to

mention the 456-459 MHz band, much less identify it as suitable

for sharing.

II. Leo One’s July 26 Reply Comments Should be Rejected by the

Commigsion

Aside from being procedurally flawed, Leo One’s July 26
"Reply" is substantively without merit and should be dismissed by
the Commission. Leo One missed the point when it contended that
AAR has never provided any "technical analysis" to support its
conclusion that sharing is not possible.Z? Because Leo One
admitted in its study that there would be interference, a
"technical analysis" in response is utterly unnecessary. Leo One
claimed that interference would be "negligible" because its MSS
system would rely on a permissive channel allocation assignment
system.? However, as AAR has pointed out in its prior filings
in this proceeding, such an allocation system is inconsistent
with the railroads’ use of the spectrum.? The railroads
require constant access to clear channels in order to ensure that
messages which could avoid a potentially catastrophic accident
can be transmitted instantaneously. This need cannot be denied

or explained away by arguments based on "technical analysis."

2/ Leo One "Reply" filed on July 26, 1995 at 2.

¥ LINCOM study contained in Leo One Supplemental Comments filed
on July 6, 1995 at 14.

4/ AAR Reply Comments filed on April 14, 1995 at 8; AAR
Supplemental Reply Comments filed on July 14, 1995 at 4-5.
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Indeed, as AAR has consistently explained, Leo One’s "technical
analysis" is flawed precisely because it does not take into
account the nature of the railroads’ use of the 457 MHz channels,
which was fully explained previously by AAR.

Despite AAR’s detailed description of the danger that could
result from interference with lead-slave locomotive
communications, Leo One argued that AAR "never provide[d] any
analysis as to how public safety would be compromised."%
Although AAR believed that the threat of a derailment presented a
sufficiently clear example of the threat to public safety, Leo
One apparently did not "get it," and continues to be in doubt.
To remedy this, AAR offers the following description, spelling
out the precise public safety ramifications of such an
occurrence:

When the lead locomotive is accelerating to ascend a steep
mountain pass or decelerating to safely descend a grade, it will
transmit a data telemetry message to the slave locomotive to
coordinate speed, acceleration or deceleration, and braking. If
such a message is interfered with due to a NVNG-MSS transmission
and the slave locomotive consequently does not properly react in

response to the message from the lead locomotive (i.e., continues

to accelerate when the lead locomotive is decelerating or,
conversely, continues to decelerate when the lead locomotive
commences to accelerate), the different forces applied to the two

separate sections of the train could rip the train apart. The

5/ Leo One "Reply" at 2.
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resulting derailment would present a grave risk of loss of life
and injury to crew and damage to cargo. Because lead-slave
locomotive deployment and coordination are used particularly
(though not exclusively) for traversing steep mountain passes, a
derailment in such a setting could result in locomotives and
train cars crashing through fragile mountainside ecosystems. The
potential environmental damage from such an incident, not to
mention the risk to life, limb and property, is enormous.

It appears that a scenario such as the foregoing does not
fit neatly into the format of Leo One’s preferred "technical
analysis." However, such concerns are ignored only at great
peril to the public interest. The "meaningful technical
dialogue" in which Leo One proposed to engage? for the public
benefit apparently lacks the vocabulary to address basic issues
of public safety. 1Indeed, Leo One’s casual dismissal of such
issues causes great concern to those users of the spectrum, such
as the railroads, who depend on their communications systems to
assure the safety of their employees, their property, and the
public.

Finally, Leo One’s claim that it anticipated the filing of
the LINCOM report in its "May 6, 1995 Reply" is misleading both
as to time and as to content.? First, Leo One did not file a
Reply in this proceeding on May 6, 1995. 1Its April 14 Reply

referred to a "further refinement of this study [which] will

il Id.
I at 3.
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identify specific bands capable of supporting NVNG-MSS systems in
a shared environment" and noted Leo One’s participation in the
studies which would form the basis of the May 18 Joint Filing.¥
Not only did the July 6 LINCOM study fail to "identify specific
bands" in contrast to the May 18 Joint Filing, but it also failed
to explain away the fact that the Joint Filing recommended the
455-456 and 459-460 MHz bands for sharing, thus specifically
excluding the 456-459 MHz band now proposed by Leo One.¥ AAR's
surprise and concern over Leo One’s Supplemental Comments is,
therefore, well-grounded.

CONCLUSION

Leo One’s reliance on its earlier filings to establish an
open-ended opportunity to submit last-minute unsolicited requests
for additional allocations is inappropriate and should be
rejected. If Leo One were unsatisfied with the Commission’s
Report which proposed a specific allocation for MSS uplinks, the
appropriate course of action would have been to file a Petition
for Reconsideration on that subject. Moreover, Leo One’s

elevation of "technical analysis" to the level of sole criterion

&/ Leo One Reply Comments filed on April 14, 1995 at 6.

il Joint Filing submitted on May 18, 1995 at 11.
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for allocation decisions ignores, and thereby significantly

undervalues,

public safety.

other essential criteria such as common sense and

For the foregoing reasons, AAR respectfully

requests the Commission to dismiss Leo One’s unauthorized July 26

submisgion.

August 4,

1995
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